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§ 4308. Penalties for submission of cost known to 
be unallowable 

The submission to an executive agency of a 

proposal for settlement of costs for any period 

after those costs have been accrued that in-

cludes a cost that is expressly specified by stat-

ute or regulation as being unallowable, with the 

knowledge that the cost is unallowable, is sub-

ject to section 287 of title 18 and section 3729 of 

title 31. 

(Pub. L. 111–350, § 3, Jan. 4, 2011, 124 Stat. 3788.)

HISTORICAL AND REVISION NOTES 

Revised
Section 

Source (U.S. Code) Source (Statutes at Large) 

4308 ............ 41:256(i). June 30, 1949, ch. 288, title 
III, § 306(i), as added Pub. 
L. 100–700, § 8(a)(1), Nov. 
19, 1988, 102 Stat. 4634; 
Pub. L. 103–355, title II, 
§ 2151, Oct. 13, 1994, 108 
Stat. 3313. 

§ 4309. Burden of proof on contractor 

In a proceeding before a board of contract ap-

peals, the United States Court of Federal 

Claims, or any other Federal court in which the 

reasonableness of indirect costs for which a con-

tractor seeks reimbursement from the Federal 

Government is in issue, the burden of proof is on 

the contractor to establish that those costs are 

reasonable. 

(Pub. L. 111–350, § 3, Jan. 4, 2011, 124 Stat. 3788.)

HISTORICAL AND REVISION NOTES 

Revised
Section 

Source (U.S. Code) Source (Statutes at Large) 

4309 ............ 41:256(j). June 30, 1949, ch. 288, title 
III, § 306(j), as added Pub. 
L. 100–700, § 8(a)(1), Nov. 
19, 1988, 102 Stat. 4634; 
Pub. L. 103–355, title II, 
§ 2151, Oct. 13, 1994, 108 
Stat. 3313. 

§ 4310. Proceeding costs not allowable 

(a) DEFINITIONS.—In this section: 

(1) COSTS.—The term ‘‘costs’’, with respect 

to a proceeding, means all costs incurred by a 

contractor, subcontractor, or personal services 

contractor, whether before or after the com-

mencement of the proceeding, including—

(A) administrative and clerical expenses; 

(B) the cost of legal services, including 

legal services performed by an employee of 

the contractor, subcontractor, or personal 

services contractor; 

(C) the cost of the services of accountants 

and consultants retained by the contractor, 

subcontractor, or personal services con-

tractor; and 

(D) the pay of directors, officers, and em-

ployees of the contractor, subcontractor, or 

personal services contractor for time de-

voted by those directors, officers, and em-

ployees to the proceeding.

(2) PENALTY.—The term ‘‘penalty’’ does not 

include restitution, reimbursement, or com-

pensatory damages. 

(3) PROCEEDING.—The term ‘‘proceeding’’ in-

cludes an investigation.

(b) IN GENERAL.—Except as otherwise provided 

in this section, costs incurred by a contractor, 

subcontractor, or personal services contractor 

in connection with a criminal, civil, or adminis-

trative proceeding commenced by the Federal 

Government, by a State, or by a contractor, sub-

contractor, or personal services contractor or 

grantee employee submitting a complaint under 

section 4712 of this title are not allowable as re-

imbursable costs under a covered contract, sub-

contract, or personal services contract if the 

proceeding—
(1) relates to a violation of, or failure to 

comply with, a Federal or State statute or 

regulation or to any other activity described 

in section 4712(a)(1) of this title; and 
(2) results in a disposition described in sub-

section (c).

(c) COVERED DISPOSITIONS.—A disposition re-

ferred to in subsection (b)(2) is any of the fol-

lowing: 
(1) In a criminal proceeding, a conviction 

(including a conviction pursuant to a plea of 

nolo contendere) by reason of the violation or 

failure referred to in subsection (b). 
(2) In a civil or administrative proceeding in-

volving an allegation of fraud or similar mis-

conduct, a determination of contractor, sub-

contractor, or personal services contractor li-

ability on the basis of the violation or failure 

referred to in subsection (b). 
(3) In any civil or administrative proceeding, 

the imposition of a monetary penalty or an 

order to take corrective action under section 

4712 of this title by reason of the violation or 

failure referred to in subsection (b). 
(4) A final decision to do any of the fol-

lowing, by reason of the violation or failure 

referred to in subsection (b): 
(A) Debar or suspend the contractor, sub-

contractor, or personal services contractor. 
(B) Rescind or void the contract, sub-

contract, or personal services contract. 
(C) Terminate the contract, subcontract, 

or personal services contract for default.

(5) A disposition of the proceeding by con-

sent or compromise if the disposition could 

have resulted in a disposition described in 

paragraph (1), (2), (3), or (4).

(d) COSTS ALLOWED BY SETTLEMENT AGREE-

MENT IN PROCEEDING COMMENCED BY FEDERAL 

GOVERNMENT.—In the case of a proceeding re-

ferred to in subsection (b) that is commenced by 

the Federal Government and is resolved by con-

sent or compromise pursuant to an agreement 

entered into by a contractor, subcontractor, or 

personal services contractor and the Federal 

Government, the costs incurred by the con-

tractor, subcontractor, or personal services con-

tractor in connection with the proceeding that 

are otherwise not allowable as reimbursable 

costs under subsection (b) may be allowed to the 

extent specifically provided in that agreement. 
(e) COSTS SPECIFICALLY AUTHORIZED BY EXECU-

TIVE AGENCY IN PROCEEDING COMMENCED BY 

STATE.—In the case of a proceeding referred to 

in subsection (b) that is commenced by a State, 

the executive agency that awarded the covered 

contract, subcontract, or personal services con-

tract involved in the proceeding may allow the 
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costs incurred by the contractor, subcontractor, 

or personal services contractor in connection 

with the proceeding as reimbursable costs if the 

executive agency determines, in accordance 

with the Federal Acquisition Regulation, that 

the costs were incurred as a result of—
(1) a specific term or condition of the con-

tract, subcontract, or personal services con-

tract; or 
(2) specific written instructions of the execu-

tive agency.

(f) OTHER ALLOWABLE COSTS.—
(1) IN GENERAL.—Except as provided in para-

graph (3), costs incurred by a contractor, sub-

contractor, or personal services contractor in 

connection with a criminal, civil, or adminis-

trative proceeding commenced by the Federal 

Government or a State in connection with a 

covered contract, subcontract, or personal 

services contract may be allowed as reimburs-

able costs under the contract, subcontract, or 

personal services contract if the costs are not 

disallowable under subsection (b), but only to 

the extent provided in paragraph (2). 
(2) AMOUNT OF ALLOWABLE COSTS.—

(A) MAXIMUM AMOUNT ALLOWED.—The 

amount of the costs allowable under para-

graph (1) in any case may not exceed the 

amount equal to 80 percent of the amount of 

the costs incurred, to the extent that the 

costs are determined to be otherwise allow-

able and allocable under the Federal Acqui-

sition Regulation. 
(B) CONTENT OF REGULATIONS.—Regulations 

issued for the purpose of subparagraph (A) 

shall provide for appropriate consideration 

of the complexity of procurement litigation, 

generally accepted principles governing the 

award of legal fees in civil actions involving 

the Federal Government as a party, and 

other factors as may be appropriate.

(3) WHEN OTHERWISE ALLOWABLE COSTS ARE 

NOT ALLOWABLE.—In the case of a proceeding 

referred to in paragraph (1), contractor, sub-

contractor, or personal services contractor 

costs otherwise allowable as reimbursable 

costs under this subsection are not allowable 

if—
(A) the proceeding involves the same con-

tractor, subcontractor, or personal services 

contractor misconduct alleged as the basis 

of another criminal, civil, or administrative 

proceeding; and 
(B) the costs of the other proceeding are 

not allowable under subsection (b). 

(Pub. L. 111–350, § 3, Jan. 4, 2011, 124 Stat. 3789; 

Pub. L. 112–239, div. A, title VIII, § 828(d), Jan. 2, 

2013, 126 Stat. 1841; Pub. L. 114–261, § 1(b)(2)(A), 

Dec. 14, 2016, 130 Stat. 1362.)

HISTORICAL AND REVISION NOTES 

Revised
Section 

Source (U.S. Code) Source (Statutes at Large) 

4310(a) ........ 41:256(k)(6). June 30, 1949, ch. 288, title 
III, § 306(k), as added Pub. 
L. 100–700, § 8(a)(1), Nov. 
19, 1988, 102 Stat. 4634; 
Pub. L. 103–355, title II, 
§ 2151, Oct. 13, 1994, 108 
Stat. 3313. 

4310(b) ........ 41:256(k)(1). 
4310(c) ........ 41:256(k)(2). 

HISTORICAL AND REVISION NOTES—CONTINUED

Revised
Section 

Source (U.S. Code) Source (Statutes at Large) 

4310(d) ........ 41:256(k)(3). 
4310(e) ........ 41:256(k)(4). 
4310(f) ........ 41:256(k)(5). 

Editorial Notes 

AMENDMENTS 

2016—Pub. L. 114–261, § 1(b)(2)(A)(i), (ii), inserted 

‘‘, subcontractor, or personal services contractor’’ after 

‘‘contractor’’ and ‘‘, subcontract, or personal services 

contract’’ after ‘‘contract’’ wherever appearing. 

Subsec. (b)(1). Pub. L. 114–261, § 1(b)(2)(A)(iii), inserted 

‘‘or to any other activity described in section 4712(a)(1) 

of this title’’ after ‘‘statute or regulation’’. 

2013—Subsec. (b). Pub. L. 112–239, § 828(d)(1), sub-

stituted ‘‘commenced by the Federal Government, by a 

State, or by a contractor or grantee employee submit-

ting a complaint under section 4712 of this title’’ for 

‘‘commenced by the Federal Government or a State’’. 

Subsec. (c)(3). Pub. L. 112–239, § 828(d)(2), substituted 

‘‘the imposition of a monetary penalty or an order to 

take corrective action under section 4712 of this title’’ 

for ‘‘the imposition of a monetary penalty’’.

CHAPTER 45—CONTRACT FINANCING 

Sec. 

4501. Authority of executive agency. 

4502. Payment. 

4503. Security for advance payments. 

4504. Conditions for progress payments. 

4505. Payments for commercial products and com-

mercial services. 

4506. Action in case of fraud.

Editorial Notes 

AMENDMENTS 

2018—Pub. L. 115–232, div. A, title VIII, 

§ 836(b)(18)(B)(ii), Aug. 13, 2018, 132 Stat. 1864, sub-

stituted ‘‘Payments for commercial products and com-

mercial services’’ for ‘‘Payments for commercial 

items’’ in item 4505. 

§ 4501. Authority of executive agency 

An executive agency may—

(1) make advance, partial, progress or other 

payments under contracts for property or 

services made by the agency; and 

(2) insert in solicitations for procurement of 

property or services a provision limiting to 

small business concerns advance or progress 

payments. 

(Pub. L. 111–350, § 3, Jan. 4, 2011, 124 Stat. 3790.)

HISTORICAL AND REVISION NOTES 

Revised
Section 

Source (U.S. Code) Source (Statutes at Large) 

4501 ............ 41:255(a). June 30, 1949, ch. 288, title 
III, § 305(a), 63 Stat. 396; 
July 12, 1952, ch. 703, 
§ 1(m), 66 Stat. 594; Pub. L. 
85–800, § 4, Aug. 28, 1958, 72 
Stat. 966; Pub. L. 103–355, 
title II, § 2051(a)(2), (c), 
Oct. 13, 1994, 108 Stat. 3304. 

Statutory Notes and Related Subsidiaries 

RELATIONSHIP TO PROMPT PAYMENT REQUIREMENTS 

Pub. L. 103–355, title II, § 2051(f), Oct. 13, 1994, 108 Stat. 

3306, provided that: ‘‘The amendments made by this 

section [see Tables for classification] are not intended 
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